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Dear Edward, 
 
UK FISHERIES BILL 
 
You will be aware the Environment, Climate Change and Land Reform Committee has 
been considering the implications of the UK Fisheries Bill on the environment in 
Scotland and on devolved competence, as far as it relates to our remit. 
 
We wrote to the Scottish Government with a number of questions and the Cabinet 
Secretary for Rural Economy and Tourism’s response is attached. 
 
We considered the Cabinet Secretary’s response on 17 March and agreed to write to 
you with our comments in order to inform your consideration of the LCM— 
 
We asked the Scottish Government what environmental considerations or 
protections the UK and Scottish governments should have regard to when exercising 
powers under this Bill.  We note the Cabinet Secretary’s commitment that the Scottish 
Government will comply with “relevant environmental law” and also note the UK 
Government’s current Environment Bill.  We ask the REC Committee to explore this 
issue further with the Cabinet Secretary, especially as the UK Environment Bill 
progresses through the UK Parliament. 
 
Relatedly, we asked the Scottish Government whether fisheries management plans 
would be deferring to ICES advice on the precautionary approach as a result of the 
duty in the Bill to take a precautionary approach in the absence of scientific data.  We 
note the Cabinet Secretary’s response that ICES is the Scottish Government’s primary 
scientific adviser but remain concerned that agreed TACs sometimes exceed ICES 
advice.  We ask the REC Committee to explore whether the duty to take a 
precautionary approach in the absence of clear scientific data (clause 6(4)) will alter 
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the Scottish Government's approach to agreeing catch limits where there is insufficient 
data when consulting with the UK Government in international negotiations.  
 
Additionally, the Cabinet Secretary refers to the Scottish Government’s “intention to 
dynamically align with EU standards and regulations” and we note the proposed 
Scottish Government Continuity Bill which is expected to include ‘keeping pace’ 
provisions.  The ECCLR Committee will scrutinise the impact of the Continuity Bill on 
environmental policy when the Bill is introduced but asks the REC Committee to 
explore this intention further with the Scottish Government in relation to fisheries.  We 
think it would be helpful to clarify the extent to which – within a UK internal market – 
the Scottish Government would have the practical ability to follow a different policy to 
the UK Government. 
 
We asked the Scottish Government for further information about the joint fisheries 
statement (JFS) and, especially, how the different objectives would be prioritised and 
what mechanism would be in place to deal with any disagreements between fisheries 
policy authorities (FPAs).  The Cabinet Secretary, in his response, emphasised the 
Scottish Government’s aim to build on the approach set out in the CFP and UN 
sustainable development goals to “ensure that all of the fisheries objectives are 
managed in balance with each other”.  We ask the REC Committee to pursue this 
further with the Scottish Government.  We remain concerned that, in reality, some 
objectives will be prioritised over others and that the Bill does not include a dispute 
mechanism that would be engaged in the event of any disagreements between FPAs.   
 
We welcome the climate change obligations included in the Bill and the Scottish 
Government’s Blue Carbon Research Programme. 
 
We asked the Scottish Government whether it was satisfied sufficient financial, 
technological and human resources would be available to enforce the proposed 
compliance requirements.  We draw the REC Committee’s attention to the Cabinet 
Secretary’s comments that the Scottish Government is “satisfied” that the 
requirements for compliance can be met within current resources and technological 
solutions but that the “move to a coastal state will severely test the resources currently 
available”.  I understand you have taken evidence previously on compliance and 
enforcement capacity.  As we outlined in our letter to you in relation to the UK 
Agriculture Bill, it is a matter of significant regret and concern that there is still no 
clarity about how lost EU funding will be replaced by the UK Government.   
 
As we also outlined in our letter on the UK Agriculture Bill, we note that information is 
not yet available about the common frameworks which will set out the detail of the 
governance arrangements in those policy areas where the four UK administrations 
have agreed that a common approach would be useful.  We consider it is extremely 
unhelpful that it is not possible to scrutinise the governance arrangements 
covered by the common framework alongside the legislative proposals.  We ask 
the REC Committee to seek an update from the Cabinet Secretary about the 
development of relevant common frameworks and the extent to which they could 
impact on Scottish Ministers’ ability to exercise their powers in devolved competence. 
 
Referring back to our comments in relation to the fisheries objectives, we recommend 
that a dispute mechanism for resolving any disagreements between FPAs about 



how the different objectives would be prioritised should be included in the 
proposed fisheries common framework.   For example, potential disagreements 
over the relative importance of environmental and socioeconomic objectives.  This 
should be available to be scrutinised during the passage of the Fisheries Bill. 
 
Finally, given the impact of fisheries policy on devolved competence – which the UK 
Government accepts by seeking the Scottish Parliament’s legislative consent to this 
Bill – we believe it is imperative for the Scottish Government to be involved in all 
international agreements negotiations relating to fisheries.  We intend to write 
separately to the UK Government to stress our support for this. 
 



LETTER FROM THE CABINET SECRETARY FOR RURAL ECONOMY AND 
TOURISM, DATED 13 MARCH 2020, IN RELATION TO THE FISHERIES BILL 
 
1.  To what extent will the terms of the UK’s future relationship with the EU 
impact on the provisions set out in the Bill? 
 
The Bill is a framework Bill focused on domestic powers which set objectives for all 
four UK Fisheries Administrations and provides them with powers to achieve those 
objectives. The bill also updates provisions in relation to licensing, funding and 
charging and includes some England-only measures. At this stage we do not 
anticipate the future relationship will impact on either the Bill’s objectives or the powers 
granted to Ministers. 
 
2.  To what extent would regulations made under the Bill be required to have 
regard to environmental considerations or protections? 
 
As competent authority for fisheries in Scottish Waters, Scottish Ministers will have to 
ensure compliance with relevant environmental law when making regulations using 
proposed powers in the Fisheries Bill. The Scottish Government has already made 
clear its intention to dynamically align with EU standards and regulations, including 
environmental considerations. 
 
3.  A list of all SIs made under the European Union (Withdrawal) Act 2018 which 
relate to the matters covered by this Bill, and the extent to which these SIs are 
superseded or amended by the Bill. 
 
The purpose of EU Exit SIs made under the European Union (Withdrawal) Act 2018 
is to fix ‘deficiencies’ in domestic legislation and EU law which will become part of 
domestic law at the end of the Implementation Period. A list of EU Exit SIs that relate 
to the matters covered by this Bill, are attached in Annex B to this reply. 
 
The Bill as introduced does not make any amendments to EU Exit SIs, although 
Schedule 10 does make a number of amendments to the Basic Regulation of the CFP. 
It is possible that the Bill will be used as a vehicle to make minor and consequential 
amendments to EU Exit SIs (or to the retained EU law that they amend) as a result of 
the amendments in schedule 10 of the bill to the CFP Regulation, but SG officials have 
not yet seen any such drafting for an amendment to the Bill.  If there are to be any 
changes to Exit SIs, we will consider them carefully to ensure they protect Scotland’s 
interests and respect devolution. It may well be that many such changes will be 
technical in nature. 
 
Whilst the Bill does not amend EU Exit SIs, it does create certain regulation-making 
powers. The Fisheries Bill powers are intended to be fairly broad in scope to ensure 
that the Scottish Ministers will have the necessary powers to make regulations in areas 
formerly within the EU’s exclusive competence. Some of these powers will overlap 
with powers in retained EU law, which are the powers formerly exercised by the 
Commission and have been transferred to UK or devolved administrations by EU Exit 
SIs. The retained EU law powers are therefore powers that were created for a specific 
purpose, for example to make further provision in relation to a matter covered by that 
former EU Regulation. 



4.  Information about how the legislative powers conferred on UK Ministers 
under this Bill would relate to the proposed common frameworks on fisheries. 
 
The Joint Fisheries Statement is envisaged as a core part of the proposed UK 
framework, setting out shared objectives to enable the UK as the coastal state to meet 
international objectives – one of the criteria where the Scottish Government has 
previously indicated that frameworks might be necessary. To the extent that matters 
are devolved, it will be for Scottish Ministers to choose where to work co-operatively 
with the rest of the UK and accordingly, to establish a framework. We welcome the 
fact that this bill recognises the shared competence and sets out a process whereby 
all four administrations will have to approve the Joint Fisheries Statement. The terms 
of such a statement could not be imposed on Scotland. 
 
5.  Are there any matters which are not dealt with by this Bill and which Scottish 
environmental or fisheries stakeholders, or the Scottish Government, would 
prefer to see included? 
 
We are content that the Fisheries Bill addresses most of the key issues. Given the 
powers extended to Scottish Ministers and the devolved nature of fisheries 
management, many future issues of concern to Scottish stakeholders could be 
addressed directly by Scottish Ministers and/or the Scottish Parliament. 
 
One issue we would like to see addressed is the devolution of the seafish levy and we 
are currently discussing that with the UK government and the other devolved 
governments. 
 
6.  Is the Scottish Government satisfied that sufficient financial, technological 
and human resources would be in available to ensure the proposed compliance 
requirements under the Fisheries Bill are enforced? 
 
We are satisfied that currently, the requirements, for Compliance, under the Fisheries 
Bill, can be met with our current resources and technological solutions. However the 
impact that Brexit will have on the resources for Compliance cannot be 
underestimated.  The move to a Coastal State will severely test the resources currently 
available as enhanced patrols of the outermost regions of the EEZ, amongst other 
tasks associated with non UK activity in the EEZ, along with current tasks, and the 
additional burden of monitoring uptake of quota from these vessels will have 
consequential financial issues. Our compliance needs and capabilities are being kept 
under regular review, and will be updated as circumstances change. 
 
Where additional costs are incurred as a result of this Bill’s measures and more 
generally, as a result of Scotland having to leave the EU with the UK, we expect these 
to be met - in full - by the UK Government to ensure that there is no detriment to the 
Scottish budget; in line with clear and unambiguous commitments made by the UK 
Government during the referendum and thereafter. Any expenditure by the UK 
Government in England in relation to a devolved matter should, of course, also lead 
to a Barnett Consequential and we expect the UK Government to fully honour its 
obligations and ensure that Scotland is not short-changed. 
 



7.  What criteria would be used to resolve any clashes between different 
fisheries objectives? What mechanisms are provided for in the Bill to ensure 
that other objectives cannot be prioritised over the environmental objectives? 
 
8. What is the relative importance of sustainability and socio-economic 
objectives in the Bill? Should there be a hierarchy of objectives? 
 
11.  How will the Bill’s ecosystem and sustainability objectives work in practice? 
Is it anticipated that a JFS would provide clearer duties on sustainability that are 
absent in the Bill? 
 
The EU’s Common Fisheries Policy, in line with UN goals on sustainable development, 
aims to ensure that fishing is environmentally, economically and socially sustainable 
and that it provides a source of healthy food whilst fostering a dynamic fishing industry 
and ensuring a fair standard of living for fishing communities.  As is outlined in the 
Scottish Government’s Future of Fisheries Management discussion paper, the 
Scottish Government aims to build on this approach after EU exit and ensure that all 
of the fisheries objectives are managed in balance with each other in order to achieve 
sustainable fisheries and sustainable communities. 
 
9. How should the climate change objective be interpreted in terms of 
addressing how fishing activity should adapt to the impact of climate change on 
the marine environment? 
 
10. Is it envisaged that the climate change objective will incorporate fisheries 
management measures to facilitate nature-based solutions to climate change in 
the marine environment (e.g. blue carbon)? 
 
We are pleased that this version of the UK fisheries bill now includes a climate change 
objective. Under the climate change objective the Scottish Government will consider 
what actions can be taken by the industry to cut emissions and address its impact on 
the climate, particularly in relation to the coastal and marine environments, as well as 
how to minimise impact on fish stock distribution and how this will impact on catches 
of different species. 
 
The Scottish Government has already set out its commitment to better understanding 
blue carbon and how it can help us mitigate and adapt to climate change and provided 
over £432,000 to our Blue Carbon Research Programme to date.  Our blue carbon 
research programme’s current focus revolves around measuring the ability of various 
habitats to sequester carbon, understanding how it is stored for the long term, and 
building an evidence base on the effects that human activities may have on these 
process. 
 
We are committed to evidence-led policy development, built on sound science and 
have already begun publishing the results of our blue carbon research programme on 
the Forum website.  These results will build an evidence map of blue carbon research, 
informing policy development and identifying knowledge gaps. 
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12. With a duty to take a precautionary approach in the absence of clear 
scientific data (c1(10)), will fisheries management plans be deferring to ICES 
advice on the precautionary approach where data is insufficient? 
 
ICES is the Scottish Government’s primary scientific advisor for the stocks on which it 
provides advice and ICES advice is already provided on a precautionary basis. 
 
13.  In developing a Joint Fisheries Statement setting out how the four UK 
nations will deliver the fisheries objectives, how will potential disagreements 
between the UK Government and devolved administrations be resolved? 
 
The four UK governments have worked constructively and co-operatively to manage 
fisheries and we would expect this to continue during the drafting of the Joint Fisheries 
Statement. The Joint Fisheries Statement will also allow administrations to adopt 
divergent approaches where the particular nature of their fisheries or marine habitats 
requires it (for example we would expect the Scottish Government to have a more 
detailed policy on the management of pelagic fisheries than the Welsh Government).  
Further, it is intended that the governments will also agree a joint Memorandum of 
Understanding which will set out clear areas of responsibility and approaches by which 
common decisions can be reached. 
 
14.  Can the SG provide information about how it intends to measure its ability 
to meet these objectives? 
 
The Scottish Government already collects a range of data including scientific data on 
the health of fish stocks and the marine environment, the fishing fleet and other socio-
economic data.  We anticipate this will continue. 
 
15.  What is Marine Scotland’s view on the Marine Management Organisation 
acting as a single licensing authority on behalf of all UK fishing 
administrations? 
 
The Scottish Government intends to enter into agency arrangements with the Marine 
Management Organisation (MMO) in order that the MMO may license foreign vessels 
to fish in Scottish waters on the grounds of administrative efficiency for us and for the 
foreign vessels who will expect to deal with one (rather than multiple) bodies. It will 
also help us ensure effective compliance by ensuring all vessels and all 
administrations are clear on the licence conditions for each vessel.  Should Ministers 
become dissatisfied with these arrangements, they may exit them. The Scottish 
Ministers retain responsibility for the licensing of foreign vessels even whilst agency 
arrangements are in place, so this arrangement would not cut across the devolved 
nature of sea fishing in the Scottish zone. 
 
16.  To what extent would regulations made by the UKG under c36(1)(a) (for the 
purpose of implementing an international obligation in fisheries, fishing or 
aquaculture) act as a constraint on Scottish Ministers’ fisheries, fishing or 
aquaculture policy in devolved competence? 
 



17.  To what extent would regulations made by the UKG under c36(1)(b) (for 
conservation purposes) act as a constraint on Scottish Ministers’ conservation 
policy in Scottish waters? 
 
18.  How does the SG anticipate the exercise of powers under c36(1)(a) and (b) 
by the UKG would impact on Scottish Ministers’ ability to pursue its 
environmental objectives? 
 
As detailed in Clause 39(3)(a) the Secretary of State may not use the powers granted 
to them in Clause 36 to make regulations that would be within the legislative 
competence of the Scottish Parliament, unless the Scottish Ministers give their 
consent. Therefore, we do not anticipate that the powers exercisable by the Secretary 
of State under Clause 36 will impact on Scottish Ministers’ ability to pursue their 
objectives. 
 
19.  These powers were not included in the 2018 UK Fisheries Bill; what is the 
SG’s view of their inclusion in this Bill? 
 
Following introduction of the previous Bill, the Cabinet Secretary for Rural Economy 
requested that UK Government extend (the then Clause 31) powers to Scottish 
Ministers. The Scottish Government believes it is helpful that these powers are 
extended to all fisheries administrations in order that each government has the same 
powers available to them to manage fisheries. 
 
20. Why is the Scottish Parliament’s consent being sought in relation to c36 
when consent is not being sought in relation to c40 (power for UKG to make 
regulations for the purpose of implementing obligations under the WTO 
Agreement on Agriculture)? 
 
As set out at paragraph 15 of the UK Government’s Explanatory Notes to the 
Agriculture Bill, the UK Government takes the view that the consent of the Scottish 
Parliament is not required in relation to this clause in the Agriculture Bill, and 
accordingly has not sought it. 
 
As set out in the Legislative Consent Memorandum for the previous Agriculture Bill, 
the Scottish Government considers that these provisions do require the Scottish 
Parliament’s consent as they concern the implementation of international obligations 
(namely those arising from the WTO AoA) as regards matters (agriculture support) 
which are not reserved. The establishment of UK-wide arrangements for allocating 
financial ceilings under the WTO AoA to the various jurisdictions of the UK, in so far 
as it is concerned with the implementation of an international obligation in non-
reserved matters, requires the Scottish Parliament’s consent. Although the allocation 
of a quota requires to be dealt with on a UK-wide basis, respect for the competency of 
the Scottish Parliament requires that this should be on the basis of consent. In any 
event, the clauses contain provisions which would affect the executive competence of 
the Scottish Ministers as regards the exercise of functions concerning agricultural 
support in Scotland. 
 

https://www.gov.scot/news/fisheries-bill/
https://www.gov.scot/news/fisheries-bill/
file:///C:/Users/S805569/AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/7WVAWBTY/(https:/publications.parliament.uk/pa/bills/cbill/58-01/0007/en/20007en.pdf
file:///C:/Users/S805569/AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/7WVAWBTY/(https:/publications.parliament.uk/pa/bills/cbill/58-01/0007/en/20007en.pdf


The UK Government has recognised the competences of the Scottish Government 
and Parliament in relation to clause 36 of the Fisheries Bill, considering that an LCM 
would be required for that provision. 
 
21.  More generally, does the SG anticipate that primary UK legislation would be 
required to implement other trade agreements? 
 
On the basis that the UK Government has needed to put in place the European Union 
(Withdrawal) Act 2018, the Taxation (Cross-border Trade) Act 2018 and the European 
Union (Withdrawal Agreement) Act 2020 to extract the UK from one trade agreement, 
and had brought forward a Trade Bill in the 2017-19 Parliament, it seems highly likely 
that further primary UK legislation would be required to implement future trade 
agreements. There is no general provision in place under which future trade 
agreements can be implemented. 
 
22.  Does the SG anticipate it would implement any such trade agreements 
insofar as within devolved competence, or does it expect that any such trade 
agreements would be implemented on a UK-wide basis? 
 
The Scottish Government’s general stance is that the most appropriate place for 
legislation on devolved matters is the Scottish Parliament. 
 
23.  Given much of fisheries policy falls within devolved competence, what role 
does the SG expect to have in any relevant trade negotiations? 
 
The Scottish Government set out its proposals in “Scotland’s Role in the Development 
of Future UK Trade Arrangements”, published in August 2018. That would include 
multilateral and plurilateral trade arrangements such as those dealt with in the World 
Trade Organisation. We await a response from the UK Government.  In the meantime, 
the Scottish Government will continue to seek to engage with the UK Government, in 
particular through DEFRA, on any fisheries policy issues that arise during trade 
negotiations.  We recently set out our key concerns in relation to trade negotiations. 
 
  

https://publications.parliament.uk/pa/bills/lbill/58-01/071/5801071en12.htm
https://publications.parliament.uk/pa/bills/lbill/58-01/071/5801071en12.htm


Annex 
 
The following SIs relate (in whole or in part) to matters covered in the Bill. Not all of 
these SIs related to reserved matters so not all will have been notified to either the 
ECCLR or RE committees. The Committee will be aware that further SSIs have also 
been made in relation to the matters covered in the Bill. 
 
There were also a small number of non EUWA instruments relating to vessel licensing 
which relate to matters covered in the Bill. 

 

• The Common Fisheries Policy (Amendment etc.) (EU Exit) Regulations 2019 

• The Fisheries (Amendment) (EU Exit) Regulations 2019 

• The Common Fisheries Policy (Amendment etc.) (EU Exit) (No. 2) 

• The Common Fisheries Policy and Aquaculture (Amendment etc.) (EU Exit) 
Regulations 2019 

• The Common Fisheries Policy and Animals (Amendment etc.) (EU Exit) 
Regulations 2019 

• The Aquatic Animal Health and Alien Species in Aquaculture (Amendment etc.) 
(EU Exit) Regulations 2019 

• The Aquatic Animal Health and Plant Health (Legislative Functions) (EU Exit) 
Regulations 2019 

• The Agriculture (Legislative Functions) (EU Exit) Regulations 2019 

• The Conservation of Habitats and Species (Amendment) (EU Exit) Regulations 
2019 

• The Marine Environment (Amendment) (EU Exit) Regulations 2018 

• The Environment, Food and Rural Affairs (Environmental Impact Assessment) 
(Amendment) (EU Exit) Regulations 2019 

• The Environment (Legislative Functions from Directives) (EU Exit) Regulations 
2019 

• The Fisheries, Aquaculture and Marine (Functions Exercisable in or as Regards 
Scotland) (Amendment) (EU Exit) (No. 2) Regulations 2019 

• The Fisheries, Aquaculture and Marine (Functions Exercisable in or as Regards 
Scotland) (Amendment) (EU Exit) Regulations 2019 (revoked and replaced) 

 
 


